
  

 Writer’s Direct Contact 
(415) 512-4017 

(415) 644-6917 FAX 
kelly.klaus@mto.com 

March 17, 2023 

 
Mark Langer, Clerk 
U.S. Court of Appeals for the District of 
Columbia Circuit 
E. Barrett Prettyman U.S. Courthouse and 
William B. Bryant Annex 
333 Constitution Ave., NW 
Washington, DC 20001 
 

 

Re: American Society for Testing and Materials, et al., v. Public.Resource.Org, Inc.,  
No. 22-7063 (Argument Set for March 20, 2023) 
Notice of Supplemental Authority Pursuant to Federal Rule of Appellate  
Procedure 28(j) 

Dear Mr. Langer:  

Pursuant to Federal Rule of Appellate Procedure 28(j), Plaintiffs-Appellants American 
Society for Testing and Materials, National Fire Protection Association, Inc., and American 
Society of Heating, Refrigerating, and Air Conditioning Engineers, Inc. respectfully advise the 
Court of the introduction of a Bill entitled, the Protecting and Enhancing Public Access to Codes 
Act, S. 835 (the “Bill”).  Senators Coons, Cornyn, Tillis, and Whitehouse introduced the Bill on 
March 16, 2023. 

If enacted, the Bill would amend the Copyright Act to make clear that a standard that is 
protected upon fixation under § 102(a) of the Act “shall retain such protection, notwithstanding 
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that the standard is incorporated by reference, if the applicable standards development 
organization … makes all portions of the standard so incorporated publicly accessible online at 
no monetary cost.”  § 123(b).  A copy of the Bill is attached as Attachment A to this letter.   

The Bill, of course, is proposed legislation, not an act of Congress.  See Reply Br. 8 
(discussing prior proposed legislation on this issue).  Appellants apprise the Court of this 
development as it is potentially relevant to the history of legislative activity in this area, a subject 
that is discussed in Appellants’ briefing.  See Opening Br. 6-8, 35; Reply Br. 8, 10, 13-14, 20; cf. 
United States v. Corona-Rivera, 503 F. Appx. 500, 503 (9th Cir. Dec. 20, 2012) (referring to 
28(j) letter regarding proposed amendment to Sentencing Guidelines). 

 Very truly yours, 
 
/s/ Kelly M. Klaus 
 
Kelly M. Klaus 

 
Attachment  
 
Cc:  Counsel via ECF 

USCA Case #22-7063      Document #1990593            Filed: 03/17/2023      Page 2 of 12



  

ATTACHMENT A 
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